UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

WA. and M A as parents on
behal f of WA.,
Plaintiffs,
v, . Docket No. 3:93cv1570(JBA)
SALVATORE PASCARELLA, :
Superintendent of O d Saybrook
Board of Education and the OLD

SAYBROCOK BOARD OF EDUCATI ON
Def endant s.

MEMORANDUM COF DECI SI ON

In this action under the Individuals with D sabilities
Education Act (IDEA), 20 U. S.C. 8§ 1415, plaintiffs WA and MA. ,
parents of the mnor child WA., claimthat the A d Saybrook
Board of Education and its superintendent violated certain
procedural requirenents of the IDEA and its acconpanyi ng
regul ati ons, and as such deprived themof their entitlement to
meani ngful participation in the devel opnent and i npl enentati on of
an I ndividualized Education Plan (IEP) for their child, plaintiff
WA. After a Connecticut state hearing officer decided agai nst
them plaintiffs filed a tinely appeal to this Court. On
Sept enber 2, 1999, Magi strate Judge Fitzsi nmons issued a
recomended ruling denying plaintiffs’ notion for sunmary
judgnment and granting defendants’ cross-notion for sumrary
judgnment. Doc. # 45.

On Septenber 24, 1999, this Court approved and adopted the
recomended ruling absent objection. Doc. # 48. The plaintiffs
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had, however, filed their objection pursuant to Rule 72(b) of the
Federal Rules of Cvil Procedure and Local Rule for United States
Magi strates 2(a), although the objection had not been docketed at
the time of the Court’s ruling. See Doc. # 47. Gven this
overlap, the Court granted plaintiffs’ notion to vacate the
judgnment order. Doc. # 57. Due to a docketing error, however,
the original cross notions for sunmary judgnent were not
reinstated on the docket as pending notions, thus leading to a
regrettably long delay in addressing the notions. After being
apprised of the case’s status by the ever-patient parties, the
docketing error was corrected, and this Ruling follows.
Revi ew of the Adm nistrative Record?!

The following facts are drawn fromthe parties’ Local Rule
9(c) Statenents, see Docs. # 26, # 29, # 312, and the
adm ni strative record before the Court. At the tine this action
was filed, WA. was an el even year-old student who had been
di agnosed with attention deficit-hyperactivity disorder and a
severe | anguage inpairnent, and who required special educationa
services. Defendant A d Saybrook Board of Education (Board) is

the | ocal agency responsible for providing education, including

. The adm nistrative record forwarded to the Court includes

transcripts fromten days of adm nistrative hearings ("__ Test."), exhibits
i ntroduced at the hearing by the parents ("P-__"), the Board ("B-__"), the
State Board ("SB-__"), and hearing officer exhibits ("H O Ex."), as well as
t he decision of the Hearing O ficer (SB-23).

2 Plaintiff has not filed a Local Rule 9(c)(2) Statenment of D sputed

Fact s.



speci al education and related services, to children with
disabilities who reside in Ad Saybrook. WA. has been in the
Board’' s speci al education program since preschool, and in the
fourth grade was placed in a class where instruction was provided
by the co-teaching nodel, whereby a certified special education
teacher taught full-tinme alongside the regular classroomteacher
Perruccio Test. at p. 35. On April 7, 1992, an | EP was devel oped
for WA, for the 1992-93 school year that, due to WA.’'s
progress, did not include a special education teacher in the
classroom P. Ex. 108. Instead, the |EP provided for 21 hours
per week of regul ation education instruction, 4 and one hal f
hours per week of special education instruction, and two and one
quarter hours per week of "related services" including speech

/1 anguage consultation. 1d.

On Novenber 4, 1992, a Planning and Pl acenment Team neeti ng
(PPT) was convened to discuss difficulties WA. was experiencing
in his fifth grade classroom and to "di scuss possi bl e changes”
inthe IEP. See P-111 (Notification of Planning and Pl acenent
Team Meeting). The follow ng persons attended: WA.’'s parents,
WA. and M A ; Salvatore Perruccio, the school psychol ogist;
Thomas Shea, WA.'s fifth grade classroomteacher; Lauren
Brazicki, a private speech/language tutor; Christine Com skey,
the Board’'s speech and | anguage teacher; Sue Joyce, the school
soci al worker; and Carol Garman, WA.’'s special education
teacher. P-112 (Planning and Pl acenent Team M nutes). M.
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Garman and Ms. Com skey agreed that "WIIliam and ot her special ed
students’ needs were not being addressed as well as they m ght
be" in WA.'s fifth grade class, due to the diversity and
academ c range of the students. 1d. at p. 2. The participants
in the neeting discussed "ways to best serve WIIliam and ot her
Special Ed students in the fifth grade,” wth "[t]he overal
concern [] on having another full tinme Special Ed teacher to help
wWthin M. Shea’s self-contained class.” [d. WA 's parents
"agreed with this plan and desire to pursue this goal using the
proper channels.” 1d. According to their testinony at the
hearing, the participants in the Novenber 4 PPT were in agreenent
that a full-time special education teacher was "the way to go."
Brazicki Test. p. 28; see also Garman Test. p. 105 ("the team
canme to a consensus that [WA. ] did need a special ed teacher");
Perruccio Test. at p. 36 ("I thought a special ed teacher shoul d
have been put in a long tine ago"); Shea Test. at p. 19 ("I
bel i eve there was consensus that [WA.] should have [a speci al
education teacher]"); Com skey Test. at p. 16 ("ny feeling is
that there was consensus anong the teachers and t he school
psychol ogi st that, yes, that would be the way to go"). On a
scheduling matter, the parents requested a revision to the IEP to
allow WA. to participate in band. The |IEP was accordingly
revised to reflect a two and a half hour per week reduction in
WA.’ s special education hours and a three hour per week increase
in his regular education hours. P-113. No nention is nade of a
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full-time special education teacher for WA .'s fifth grade
cl assroom

Anot her PPT was convened on Novenber 16, 1992, with WA ’'s
parents, Brazicki, Shea, Garman, Perruccio and Joyce in
attendance, as well as the follow ng individuals: Tamara R ch,
Director of Pupil Services; Mchael Rafferty, school principal;
and WIlliam D neen, the Associate Principal. P-115. According
to the mnutes, Garman stated that "she was unable to spend as
much tinme as she would like in M. Shea's class,” and WA.’'s
private speech/l anguage tutor opined that he should "receive %
hour checks throughout his school day to nake sure he is
understanding all material presented to him" P-115. At this
point, WA.'s parents "requested that a full-tinme Special Ed
teacher be placed in M. Shea’s class to follow the 4th grade
nmodel ." 1d. Dr. Rich agreed to "consider the possible
al ternatives and suggest a plan of action to [WA.’'s parents] and
parties concerned by noon Wednesday, Novenber 18." |d.
Dr. Rich followed up with WA.’s parents in a letter dated
Novenber 18, 1992, stating that she believed they had agreed upon
a process to investigate program nodifications, including neeting
W th Superintendent Burgess to "present your request for a
speci al education teacher to work in a co-teaching nodel," that
Dr. Rch would "fornmulate a witten staffing and program request
for the Mddle School to be shared with the Superintendent,” and
t hat Superintendent Burgess woul d "determ ne the next appropriate

5



step.”" P-116. Dr. Rich also stated in this letter that WA.’'s
parents had given her their permssion "to go ahead and make the
reconmended changes within M. Shea' s class (as per PPT of
11/16/92)." 1d.

I n Novenber of 1992, Lauren Roderick was assigned to work
with WA in M. Shea's fifth grade cl assroom as a speci al needs
assistant. Roderick Test. at p. 4. Dr. Rch did draft
recomendati ons for the Special Needs programat the mddle
school on Novenber 24, 1992, noting that the co-teachi ng nodel
was i nplenented in the fourth grade | ast year and "has been

perceived by students, parents and teachers as being very

successful ," and that "[a] nunber of parents requested to have
their children receive services in the teamteaching nodel. This
request, if not addressed, could result in legal action." P-117

at p. 2 (enphasis in original). She concluded wth a
reconmendation that the Board "[a]dd one (1) certified staff
menber and reorgani ze schedules to provide a teamteachi ng nodel
in grade five." 1d. at p. 3. The report did not nention WA.,
and Superintendent Burgess testified that while he understood the
request canme out of a PPT regarding WA., "the request that cane
to ne was a general request that we needed a special education
teacher not only for [WA.] but for helping a | ot of other
students in that classroomas well." Burgess Test. at 109-110.
Dr. Rich’s report was presented to the Board at its Decenber 1
1992 neeting, but the Board did not authorize the creation of an
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addi ti onal teacher position. P-123. Prior to this proposal
however, WA.'s parents had signed a Request for an Inpartia
Speci al Education Hearing with the State Departnent of Education
P-122. The request states that WA.'s parents felt that their
chil d:
requires a full-tine special education teacher with | anguage
background in order to profit fromhis current placenent.
The educators and admnistrators agreed with the exception
of the Pupil Personnel Director who wants to put this on
hol d while she does a study to present to the Board of
Education and the superintendent. W feel this process wll

take too | ong and jeopardi zes our son’s education because of
the | oss of precious tine.

The State Departnent of Education held ten days of
adm ni strative hearings over a five nonth period. Fifteen
W tnesses testified, and vol um nous exhibits were submtted. On
June 28, 1993, the Hearing Oficer issued her decision. See SB-
23. The Hearing Oficer found that neither of the Novenber PPT s
altered WA."s IEP to include a full-tinme special education
teacher in his fifth grade classroom and that the staff nenbers
who participated in these PPT's believed that the addition of a
full-tinme special education teacher would be the best programfor
WA. but that these staff nenbers "did not seem know edgeabl e
about the concept of best versus appropriate.” SB-23, HO
Decision at 7. She concluded that the PPT team nenbers’
recomrendati on was a "programmatic one and seened to be a way for

the school to try to inplenment a program need rather than



necessity to neet the needs of a specific child." SB-23, HO
Conclusions of Law 9. The Hearing Oficer noted that while
staff nmenbers felt that WA. needed nore help to ensure that he
recei ved the best program possible, the | DEA only mandates an
adequate program 1d., T 10. Because "all the records indicate
that [WA.] has nmade very good progress, is on grade |evel or
above in nost academ c areas," she concluded that WA.'s |EP "as
witten and inplenented" provided himwth a fair and appropriate
public education (FAPE). 1d. f 11.

The Hearing O ficer rejected all of the parents’
contentions, and even those of the staff nmenbers who had opi ned
that WA. required nore | anguage therapy and teacher attention.
The Hearing O ficer posited that too nmuch | anguage therapy can be
excessive, and that "hovering" by too many staff nenbers m ght
deprive WA. of his "independence to internalize what had been
taught to him" [d. at Y 12, 13. The Hearing O ficer appears
to have blaned the district and staff nmenbers for creating the
parents’ m sunderstanding regarding the full-time special
education teacher, and warned against using PPT's to attenpt to
create programmati c change. The Hearing Oficer chastised Dr.
Rich for sonme informality and laxity in the district’s
procedures, and directed her to "do staff training concerning the
paranmeters of |DEA and Section 504 particularly as regards
progranm ng needs and students’ rights, the difference between
appropriate and best, the role of the PPT, the duties of a
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chairman . . . and that the clear focus of PPT is the child in
guestion and should not stray fromthat to peripheral program and
adm nistrative issues." 1d. T 21. She concluded, in rel evant
part, as follows:

1. The PPT neetings in Novenber, 1992 recommended a f ul

ti me special education teacher for the programand not to

specifically neet [WA.’s] needs.

2. The Board of Education, therefore, did not violate

[WA."s] rights by not authorizing the hiring of an

addi ti onal special education teacher

3. [WA.'s] IEP and its inplenentation as it currently

exists provides himwith a FAPE in the |least restrictive

envi ronnent .
SB-23, HO Decision at 18.

Magi strate Judge’ s Recommended Rul i ng

The Magi strate Judge largely agreed with the Hearing
Oficer’s conclusions. Plaintiff appealed the admnistrative
deci si on, contendi ng that defendants violated the | DEA by when
they "failed to devel op and inplenent an | EP in accordance with
the recomendations of the Novenber 4 and Novenber 16, 1992
PPTs." Doc. # 28 at 3. Plaintiffs did not challenge the Hearing
Oficer’'s determnation that the IEP in effect provided WA. with
an appropriate education, but argued that the defendants
commtted an egregi ous procedural violation of the | DEA when the
Board failed to inplenent the PPT team s recommendation for
another full-tinme special education teacher in fifth grade.
Magi strate Judge Fitzsi nmons di sagreed, noting that school
systens do not incur liability for discussing ways to better or
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best serve their students. Because the |EP had never been
revised to require a full-tinme special education teacher, the
Board's rejection was not an "inperm ssible veto of an adopted
| EP," but was instead a policy determnation. The parent’s
recourse, Judge Fitzsi nmons concl uded, was to challenge the
adequacy of the services provided their child. Because the
Hearing O ficer’s finding in that regard was not chall enged, the
Magi strate Judge found that "the plaintiff (sic) suffered no
injury fromthe clainmed violations of the IDEA." Doc. # 45 at p.
11.
Di scussi on

A Standard of Revi ew

Summary judgnent is appropriate only when "the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" Fed.R Cv.P.
56(c). The noving party bears the initial burden of
denonstrating an absence of material facts and once it has done

so, the burden shifts to the non-noving party. Cel otex Corp. V.

Catrett, 477 U S. 317, 322- 23 (1986). In deciding a sunmary
j udgnment notion, the court nust resolve anbiguities and draw all
reasonabl e inferences in the light nost favorable to the

non-novi ng party. See id. at 322-23; Castle Rock Entertai nnment,
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Inc. v. Carol Pub. Goup, Inc., 150 F. 3d 132, 137 (2d Gr. 1998).

On cross-notions for summary judgnent “neither side is
barred fromasserting that there are issues of fact, sufficient
to prevent the entry of judgnent, as a matter of law, against it.
When faced with cross-notions for summary judgnment, a district
court is not required to grant judgnent as a matter of |aw for

one side or the other.” Heublein, Inc. v. United States, 966

F.2d 1455, 1461 (2d Gr. 1993) (citing Schwabenbauer v. Board of

Educ. of O ean, 667 F.2d 305, 313 (2d Cir. 1981)). "Rather, the

court nust eval uate each party's notion on its own nerits, taking
care in each instance to draw all reasonabl e i nferences agai nst

the party whose notion is under consideration.” Schwabenbauer,

677 F.2d at 314.

The Court conducts a de novo review of proposed findings and
reconmendations in a magistrate judge's report to which a party
has filed tinely objections. See 28 U S.C 8§ 636(b)(1)(0O.
Plaintiffs object to Magistrate Fitzsimon's ruling, arguing that
1) the Magistrate Judge relied on inmaterial facts and failed to
find material facts essential plaintiffs’ clains of procedural
nonconpl i ance; and 2) the Magistrate Judge applied the wong
| egal standard to the facts. Plaintiffs contend that the
Magi strate Judge erred by recomrendi ng that the defendants’
nmotion be granted, and that as the facts are |argely undi sputed,

summary judgnent should enter in the plaintiffs’ favor instead.
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B. I ndi vidual with Disabilities Education Act

Federal courts assess | DEA petitions based on the
"preponderance of the evidence devel oped at the adm nistrative
proceedi ngs and any further evidence presented by the parties.”

VWal czak v. Florida Union Free Sch. Dist., 142 F.3d 119, 122-23

(2d Cr. 1998), citing 20 U.S.C. S 1415(e)(2) (1994)). However,
this assessnent "is by no neans an invitation to the courts to
substitute their own notions of sound educational policy for
those of the school authorities which they review " Board of

Educ. v. Row ey, 458 U S. 176, 206 (1982) (considering the

Education for Al Handi capped Children Act, subsequently anended
and renanmed IDEA). "Wiile federal courts do not sinply rubber
stanp adm ni strative decisions, they are expected to give ‘due
wei ght’ to these proceedings, mndful that the judiciary
generally ‘lack[s] the specialized know edge and experi ence
necessary to resolve persistent and difficult questions of
educational policy.”" Walczak, 142 F.3d at 129 (quoting Row ey,
458 U. S. at 206 (internal quotation marks and citation omtted));

see also Karl v. Board of Education of Genesco School District,

736 F.2d 873, 876-77 (2d G r. 1984) (nmandating such deference
even when second | evel state review ng agency di sagrees with
hearing officer). The Court wll accordingly adhere to these
principles in reviewng the hearing officer’s decision in the
i nstant case.

The I DEA, 20 U.S.C. 88 1400-1485, is a conprehensive
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statutory framework that was enacted by Congress to aid states
and localities in providing disabled children with a "free
appropriate public education,” or "FAPE." 20 U S.C. S 1400(c);

Ms. Wv. Tirozzi, 832 F.2d 748, 750 (2d Cir. 1987). 3 Federal

funding is conditioned upon a state's inplenentation of a policy,
reflected in a state plan, that assures all handi capped chil dren
the right to a FAPE. 20 U S.C § 1412(1); Row ey, 458 U S. at
181. Such an education nust be tailored to neet the uni que needs
of the individual child which is acconplished by the formul ation
of an individualized education plan, or IEP, for that child.

Karl, 736 F.2d at 876. |DEA includes an el aborate set of
procedures intended to ensure parents' participation in the
ongoi ng devel opnent of their child' s educational program

Burlington School Commttee v. Dept. of Educ. of Mss. , 471 U. S

359, 368 (1985). If a child requires special education, a school
di strict nust convene a teamto fornmulate an IEP in |ight of the
child s abilities and parental views about the child' s educati on.
34 CF.R 88 300.343(b)(2), 300.346(a)(1). The IEP is "the
nmodus operandi of the Act [and] ... is in brief a conprehensive

statenment of the educational needs of a handi capped child and the

3 Under I DEA, "the term‘free appropriate public education’ means
speci al education and rel ated services that--

(A) have been provided at public expense, under public supervision and
direction, and w thout charge;

(B) nmeet the standards of the State educational agency;

(Q include an appropriate preschool, elenentary, or secondary school
education in the State involved; and

(D) are provided in conformty with the individualized educati on program
requi red under section 1414(d) of this title." 20 USCA 8§ 1401(7).
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speci ally designed instruction and rel ated services to be

enpl oyed to neet those needs." Burlington, 471 U S. at 368

(1985). The parents, the child' s teacher, and a school official
know edgeabl e about speci al education nust be included on the

t eam whi ch devi ses and reviews the IEP, and parents are free to
invite other individuals with expertise to participate.

Burlington, 471 U.S. at 368, Doe by Gonzales v. Maher, 793 F. 2d

1470, 1489 (9th Cir. 1986); 34 C.F.R § 300.344. The |EP nust be
reviewed at |east once a year, and it should be periodically
revised in response to information provided by the parents and to
ongoi ng evaluations of the child s progress. 1d. at 8§
300.343(c)(2).

The instant case involves requirenents for an IEP. The
parents contend that because the participants in the Novenber 4
PPT (which included the parents) unani nously reconmmended that a
speci al education teacher be added to WA.'s fifth grade
cl assroomto "co-teach" the fifth grade class with M. Shea, the
failure to revise the witten IEP to reflect this consensus
constitutes a procedural violation of the Act. The parents al so
charge that Dr. Rich's actions in failing to revise the | EP but
i nst ead seeki ng Board approval for an additional special
education teacher constituted an inperm ssible subversion of the
requirenments of the Act. According to the parents, the district
was required to revise the | EP once the PPT team reached
agreenent, their argunent continues, and allow ng school
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districts to take the course followed by Dr. Rich and the Board
is tantanount to allow ng school district’s "to supercede the | EP
teanmi s authority to develop and inplenent IEPs.” PlI. Mem (Doc.
# 47) at 8. Plaintiffs follow up their argunment with citation to
a line of cases holding that the procedural rights created by the
| DEA are considered coequal with the Act’s substantive
entitlenments, and that therefore serious procedural defects can
justify an automatic finding of denial of a FAPE. The Board
responds that the only focus is on the current IEP — if that |IEP
provides WA. with an FAPE, the inquiry is at an end. Because
plaintiffs’ do not challenge the Hearing Oficer’s decision that
WA.’s IEP as witten and i nplenented provided himw th a FAPE,

t he Board continues, plaintiffs’ appeal nust fail.

Nei t her the Magi strate Judge nor the Hearing Oficer
addressed this argunent head on, finding instead that because the
| EP was never revised to require a full-time special education
teacher, the discussion at the PPTs regarding the salutary
effects of hiring such a teacher was nerely precatory, expressing
the teanis belief as to the course of action that woul d best
serve WA.'s needs, as well as those of other fifth grade
students. Failure to provide the best possible education does
not violate the IDEA, and therefore failure to incorporate these
"programmati c" recomrendations into the IEP did not violate the
law. See Mag. Ruling (Doc. # 45) at p. 10; Sb-23, HO Decision at
15. Plaintiffs’ argument seens to be, however, that the IEP was
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effectively revised by virtue of the PPT teanis agreenent, and
that the procedural defect lies in the school district’s failure
to formally anend the witten IEP to reflect that change.
Condoni ng the proceedings in this case woul d make a nockery of
the parental participation requirenents, by plaintiffs telling,
because the PPT process woul d becone a charade, a neani ngl ess
procedure with the ultinmate decision-making authority resting in
t he hands of the Board.

The Suprene Court has recogni zed the inportance of the
procedural safeguards set out in the IDEA and the Court shares
plaintiffs’ concern with preserving the rigor of these

requirenents. See Row ey, 458 U S. at 206 ("It seens to us no

exaggeration to say that Congress placed every bit as nuch
enphasi s upon conpliance with procedures giving parents and
guardi ans a | arge neasure or participation at every stage of the
admni strative process . . . as it did upon the neasure of the
resulting | EP agai nst a substantive standard."). The Court is
al so cogni zant of the case law holding that failures to neet the
Act’ s procedural requirenments can be adequate grounds by

t hensel ves for holding that a school district has failed to

provide a FAPE. See, e.qg., Hall v. Vance County Board of Educ.,

774 F.2d 629, 635 (4th Cr. 1985). Nonet hel ess, the Court
concludes that the Hearing O ficer was correct in her decision
that the Board did not violate WA.’s rights by failing to hire a
speci al education teacher to co-teach his fifth grade classroom
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The regul ati ons promul gated under the IDEA set forth a
nunber of requirenments for an IEP and its inplenentation. Under
the regulations, an I EP nust be in effect at the beginning of the
school year, before special education and rel ated services are
provided, 34 C.F.R 8§ 300.342; a neeting nmust be convened to
devel op, review or revise an |EP, 34 C F. R § 300. 343;
appropriate individuals nust participate in the neeting,
including a representative who is "qualified to provide
speci al education,” 34 CF.R 8 300.344; districts nust take
steps to ensure parental participation, including notice
requi renents and the provision of interpreter services, if
necessary, 34 CF. R 8§ 300.345; and the IEP itself nmust contain a
statenent of present |evels of educational performance, annual
goal s, specific special education and rel ated services to be
provi ded, appropriate objective criteria and eval uation
procedures. 34 CF.R 8 300.346. Al of these requirenments were
met in the instant case by the April IEP, as revised pursuant to
t he Novenber 4 PPT. See B-58 pp. 9-19 (I EP for 1992-93 school
year); P-113 (revision to IEP to reflect additional regular
educational hours for band). Plaintiffs have not pointed to any
speci fic procedural requirenents that were infringed in
devel oping WA.’s IEP; rather, they posit sone sort of duty on
the part of the district to revise the IEP to incorporate the
reconmendations fromthe PPT of Novenber 4. The nere fact that
all participants were in agreenent at that neeting, however, does
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not translate into a substantive entitlenent to a particul ar
educational service under the Act, wthout a revision to the IEP
It is the IEP that sets the paraneters of the district’s
obligation, and by statute, an IEP nust be in witing. 20 U S. C

8§ 1401(11); see also Heather S. v. Wsconsin, 125 F. 3d 1045, 1054

(7th Gr. 1997) (assessing whether school district correctly
eval uated and identified student; noting that unanimty is not
requi red, and opinions expressed during discussions are not
binding in terns of identification of student; "[t]he question is
not what was discussed, or what an individual nenber believed
about her condition, but rather what the school district
concluded. And that is determned by the content of the IEP.")
O course, the district may not circunvent the Act’s
requirenments by sinply refusing to incorporate the unani nous
reconmendation of an IEP teaminto that student’s IEP. There is
sone case | aw supporting the proposition that once consensus is
reached, the revised | EP goes into effect, and parents have a
right to a due process hearing should they believe that the
revised | EP does not adequately reflect that consensus. See,

e.qg., Gonzales v. Mher, 793 F.2d 1470, 1490 (9th Cr. 1986).

Any such due process hearing, however, woul d address whet her the
| EP as witten and i nplenented provided a free and appropriate
public education to the student — an issue that the parents here
do not challenge. See 20 U S.C. 8§ 1415(b)(6);(f). Plaintiffs
have cited no case |aw holding that unanimty of recommendati on
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at a PPT constructively revises the IEP, and creates an
federally-protected entitlenent to the services agreed upon, even
when the currently operative I|EP as witten provides a free and
appropriate public education. This dearth of case lawis
reflective of the fact that the inquiry in an | DEA case is not
whet her the education provided for under the IEP "maxi m ze[s] the
potential of handi capped children.” Row ey, 458 U S. at 197 n.

21; see also Walczak, 142 F.3d at 130. Rather, the purpose of

the Act was "nore to open the door of public education to
handi capped children on appropriate terns than to guarantee any
particul ar |evel of education once inside." [d. at 192, accord

Lunceford v. District of Colunbia Bd. of Educ., 745 F.2d 1577,

1583 (D.C.Cr. 1984) (Ruth Bader G nsburg, J.) (because public
"resources are not infinite," federal |aw "does not secure the
best education noney can buy; it calls upon governnent, nore
nodestly, to provide an appropriate education for each [disabl ed]

child"); cited in Walczak, 142 F. 3d at 130. The consensus at the

nmeeting as to the "ways to best serve [WA.] and ot her Special Ed
students," P-112, therefore, does not correlate with a finding
that WA.'s then-operative |EP did not provide for a FAPE

The Court al so agrees that there was substantial evidentiary
support in the admnistrative record for the Hearing O ficer’s
conclusion that the PPT participants were nore concerned with
structural and programmati c changes when they testified as to the
consensus regarding the need for a fifth grade special education
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teacher. See Perruccio Test. at 34-36 (having fifth grade
speci al education teacher would ease transition for children who
had co-teaching nodel in fourth grade; thought "a special ed
teacher should have been put in [fifth grade] a long tine ago.");
Rafferty Test. at 91-93, 96-100 ("Quite a bit" of discussion in
the PPT about the needs of other special education students in
fifth grade classroom; Garman Test. at 110, 128 (hel d opinion
that nore special education teachers were needed in the school,
pl acenent of teacher in fifth grade class would benefit WA., but
not for his benefit alone); Shea Test. at 157, 1711 (addition of
speci al education teacher would be benefit to entire class). In
their testinony at the hearing, the participants in the PPT
nmeeting al so expressed their support for the idea of having a
fifth grade special education "co-teacher" for M. Shea s class
interns of the additional progress it would help WA to
achieve. Shea Test. at p. 159; Garnman Test. at 136.

The participants of the PPT m ght have been in agreenent
that a full-tinme special education teacher would be a good idea,
in that a co-teaching nodel would serve all of the fifth grade
students and allow WA. to better progress in achieving his
educational goals, but the best educational outcones are not
required by the IDEA. As the Suprenme Court has noted, a schoo
nmeets its obligations to provide a FAPE if the di sabled student's
|EP is "reasonably calculated to enable the child to receive
educational benefits." Rowey, 458 U S at 206-07. O course, a
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FAPE nmust confer nore than "sonme m ni mal academ ¢ advancenent."

Hall v. Vance County Bd. of Educ., 774 F.2d 629, 636 (4th Cr.

1985), but the record supports the Hearing Oficer’s finding that
W A. had nmade "excel |l ent academ c progress" over tineg,
particularly after Ms. Roderick was added to the fifth grade
cl assroom as a teacher’s aide. See B-58 at p. 7-8 (Speech and
Language Progress Report for fourth grade); B-65 (January 1993
report cards); HO 6 (second quarter report card); HO 12. G ven
this finding by the Hearing Oficer, which is not challenged by
the parents, the Court is in agreenent that the IEP extant in
Novenber of 1993 provided an FAPE, even though it was not revised
to incorporate the recomendati on of the PPT for an additional
full-tinme fifth grade teacher

As an additional argunent, plaintiffs cite to case | aw
suggesting that gross procedural violations alone can constitute
a denial of a FAPE, without inquiring into whether a child was

receiving sufficient educational benefits. In WG, B.G V.

Board of Trustees of Tarqget Range School District No. 23, 960

F.2d 1479, 1484 (9th CGr. 1995), the circuit court noted:
Procedural flaws do not automatically require a finding of
deni al of a FAPE. However, procedural inadequacies that
result in the |oss of educational opportunity, or seriously
infringe the parents’ opportunity to participate in the |IEP
fornmul ati on process, clearly result in the denial of a FAPE

Id. As noted above, however, plaintiffs do not identify a

particul ar procedural requirenment that was not followed in the

i nstant case, other than their central contention that consensus
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requires a revised |EP. Plaintiffs argue that the reasons
articulated at the admnistrative hearing for why the | EP was not
nodi fi ed thensel ves make up the procedural violation, in that a
nunber of participants testified that the | EP was not revised to
call for an additional special education teacher because they did
not believe they had the authority to make such a deci sion. See,
e.9. Perruccio Test. at 38 (PPT participants at Novenber 4
meeting did not have authority to hire additional teacher, so
recomrendati ons not inplenmented); Com skey Test. at 64
(addi tional special education teacher not witten into | EP
because "that’'s sonething that has to be Board approved,");
Rafferty Test. at p. 92 (as admnistrator of the school, neither
he nor PPT coul d approve additional funding;, D rector of Pupi
Services had to be involved). This argunent, of course, begs the
questi on of whether agreenent at a PPT without a revision of the
| EP translates into an enforceable obligation on the part of the
district, when the student is not being denied a FAPE. For the
reasons outlined above, the Court concludes that the Novenber 4
reconmendation did not create such an obligation, and thus the
PPT's deferral to Board action did not violate the |DEA
Plaintiffs also argue that the failure to revise the |IEP
pursuant to the PPT s agreenent eviscerated the parental
participation requirenments of the IDEA, in that the parents were
excluded fromDr. Rich's activities in approaching the Board for
additional funding. "In the context of the [precursor to |DEA],
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partici pati on neans sonething nore than nere presence; it neans
being afforded the opportunity to be an equal collaborator, whose
views are entitled to as nmuch consideration and wei ght as those
of other nenbers of the teamin the formulation and eval uati on of

their child's education." V.W v. Fravolise, 131 F. R D. 654, 659

(D. Conn. 1990). Once again, however, the parental participation
requi renents do not equate to a mandate for the provision of
reconmended services, if the services that are otherw se being

provi ded constitute an FAPE. See, e.g., MS. v. Bd. of Educ. for

the City School District of the City of Yonkers, 231 F.3d 96, 102

(2d Cr. 2000) (rejecting Board s contention that procedura
defects cannot invalidate an | EP, because district court had al so
found that | EP was not reasonably calculated to enable student to
recei ve educational benefits). The parents do not challenge the
Hearing O ficer’s determnation that WA. received such an
education, and the record supports that determ nation.

Further, to the extent a failure to observe the procedural
requi renents of I DEA can constitute a violation of the statute in
its own right, the cases where procedural violations have been so
egregious so as to anount to a denial of educational opportunity

far exceed the facts alleged in this case. See, e.q., Briere v.

Fair Haven G ade School District, 948 F. Supp. 1242 (D. Ve. 1996)

(procedural violations constituted denial of free and appropriate
public education where district significantly inhibited
meani ngful parental participation, where |IEP team nenbers told

23



parent that proposed alternative placenent would not be

di scussed, district failed to conduct supplenental eval uation and
to advi se parent of reasons placenent request was refused,
district delayed | EP team neetings for 23 nonths and di d not
finalize IEP until a subsequent school year, and none of the
child' s teachers attended IEP teamneetings); Hall, 774 F.2d at
635 (school consistently failed to informparents of their
procedural rights, availability of public funding for private
tutors or educational placenent, and right to an i ndependent

eval uati on of student).

The plaintiffs do make reference to 34 C F.R § 300. 344, and
contend that the defendants failed to fulfill their obligations
under that regulation "to commt agency resources.”" Presumably,
plaintiffs refer to the defendants failure to revise the I EP
pending the Board s decision on Dr. Rich’s request to hire an
addi ti onal teacher. The Appendix to Part 300 of the Code of
Federal Regul ati ons does provide sone interpretive gui dance on
the role and responsibilities of the neeting participants, and
states that the person selected as the agency representative:

shoul d be able to ensure that whatever services are set out

inthe IEP wll actually be provided and that the IEP will
not be vetoed at a higher adm nistrative level within the
agency. Thus, the person sel ected should have the authority
to commt agency resources (i.e., to nmake deci sions about
the specific special education and rel ated services that the
agency will provide to a particular child).

34 CF.R Part 300, App. C, N 13. For this reason, "the |DEA

mandat es that states cannot avoid their responsibilities under
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the | DEA by asserting that they | ack the resources to provide
speci al education and rel ated services to disabled children.™

J.B. v. Killingly, 990 F. Supp. 57, 77 (D. Conn. 1997). 1In the

i nstant case, however, the addition of a full-tinme speci al
education teacher was not "set out" in the IEP, nor did the Board
"veto" the | EP agreed upon at the PPT. Rather, the Board

rej ected what the superintendent characterized as a "genera
request” to "benefit all kids in [the fifth grade] classroom and
especially kids with special needs and to assist the teacher.”
Burgess Test. at 111. Had it been shown that having an

addi tional teacher in the fifth grade classroomwas a required
part of WA 's IEP — that is, necessary for himto receive a FAPE
— the Board' s failure to inplenent that I EP by rejecting the
proposal to hire a special education teacher m ght denonstrate a
violation of its obligation to conmt the necessary resources.
This is not such a case, however.

The Court does not nmean to suggest that a district may
subvert its obligations under the IDEA sinply by refusing to
revise an |EP, or by allowng the Board to override an agreed-
upon | EP based sol ely upon fiscal concerns. The Court sinply
agrees with the Hearing Oficer that mere consensus at a PPT does
not an | EP nake, if an otherwi se free and appropriate public
education is being provided. Reviewng the Hearing Oficer’s
findings under a "nodified de novo" standard of review, see

Naugat uck Bd. of Educ. v. Ms. D., 10 F. Supp. 2d 170 (D. Conn.
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1998), the Court wll not disregard the Hearing Oficer’s
findings that the PPT participants were notivated by structural
and programmatic concerns as well as WA.’s specific needs, and
that the PPT's recommendation for a full-tine special education
t eacher sought to achieve the "best programto nmake progress up
to [WA.'s] potential,” HO Decision at 13, rather than a FAPE

See Lenn v. Portland Sch. Commttee, 998 F.2d 1083, 1087 (1st

Cr. 1993) (""the [district] judge is not at liberty either to
turn a blind eye to admnistrative findings or to discard them
W t hout sound reason."). The nere fact that consensus was
reached at the PPT does not obviate the necessity of inquiring
into whether WA.’s then-current |EP provided a free and
appropriate public education, and the Hearing O ficer’s findings
in that regard are wel | -supported.
Concl usi on

Wiile WA, no doubt would have received a better education
had a full-tinme special education teacher been assigned to the
fifth grade classroom and the Court is synpathetic to the
parents’ understandabl e desire to provide such for their child,
the defendant here is not obligated to provide the best possible
education to WA. No violations of any specific procedura
requi renments have been identified, and the PPT recommendati on
does not create a federal entitlenent, when the | EP was not

revised. Plaintiff’s Cbjection to Magistrate’s Ruling on Cross
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Motions for Summary Judgnent (Doc. # 46) is accordingly

OVERRULED. The defendants’ notion for summary judgnment (Doc. #

24) is GRANTED, and plaintiffs’ cross-notion for sumrary judgnent

(Doc. # 27) is DENNED. The Cerk is directed to close the case.
I T 1S SO ORDERED.

Janet Bond Arterton, U S.D.J.

Dat ed at New Haven, Connecticut this __ day of July, 2001.
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